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*******
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)
)

Plaintiffs,

)

vs.
ZIONS FIRST NATIONAL BANK,
N. A. , e t a l . ,

)
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Counterclaimants,

)
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N. A . , e t a l . ,

)
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Third-Party P l a i n t i f f s ,
and A p p e l l a n t s ,

CASE NO. 2 0 9 5 8
CATEGORY NO. 1 3 ( b )
(Civil

No.

C-82-2779)

)
)

vs.
FRED M. ROSENTHAL, e t a l . ,

)

Third-Party Defendant
and R e s p o n d e n t .

)
)
*******

ON APPEAL FROM THE
DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
SALT LAKE COUNTY, STATE OF UTAH
THE HONORABLE JAMES S. SAWAYA, PRESIDING
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LIST OF ALL PARTIES TO PROCEEDINGS BELOW
Respondent accepts as correct Appellant's list of parties
and particularly notes references to the various entities or
capacities in which Zions is defending/prosecuting this matter.

TABLE OF AUTHORITIES
Cases
Page
Auerbach v. Samuels, 10 Utah 2d 626 (Utah 1980). . .

7

In the Matter of the irrevocable Inter Vivos Trust
established by R.R. Kemsky by trust agreement dated
October 24th, 1969 et al., 305 N.W. 2d 755
(Minn 1981)

6

In re Raleigh's Estate, 48 Utah 128; 158 P. 705
(1916)

6

Themy v. Seagull Enterprises, Inc.,
595 P. 2d 526 (Utah 1979)

5

Statutes and Rules
U.R.C.P. Rule 56(c) (1985)

1

(ii)

STATEMENT OF ISSUES PRESENTED ON APPEAL

1.

Should the order of summary judgment dismissing

with prejudice Zions Third-Party Complaint be reversed if
the facts contended for by Third Party Zions when viewed
most favorably t o i t , e n t i t l e Rosenthal as the moving party
to judgment, as a matter of law?
2.

As a matter of law, are the alleged contended for

facts s u f f i c i e n t to c o n s t i t u t e a cause of action against
Rosenthal?
3.

If i n t e n t i o n a l misrepresentation, fraud, and self

dealing were proved by Pepper's h e i r s against Zions as
Personal Representative and Trustee, can Zions recover from
Rosenthal on a l l e g a t i o n s of negligence, misfeasance or
breach of contract r e s u l t i n g from negligent f a i l u r e to
perform?
4.

May Rosenthal a s s e r t defenses of lack of proximate

cause and intervening independent a c t s of Zions as appears
in Pepper's Second Amended Complaint?
STATUTES, RULES, ETC.
Rule 56(c) of the Utah Rules of Civil Procedure (1985)
in part, as quoted is pertinent:
. . .The [summary] judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to
interrogatories and admissions on file together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law . . . .

STATEMENT OF THE CASE
Respondent Rosenthal accepts first paragraph of
Appellant Zions Statement of the Case.
He further agrees that dismissed causes First and
Second of Pepper complaint create the only basis for the
issues remaining, since Zion's had previously stipulated
that it had no claim against Rosenthal stemming from
Pepper's Third, Fourth and Fifth Causes.
Resp. Addendum Exhibit R-l.
Appellants Brief.

See Stipulation,

R. at 1207, 8, 9 and page 3 of

Pepper's First Cause alleges Zions' fraud

and intentional misrepresentation as personal
representative; the second makes the same allegations
against Zions as Trustee.

See Paragraphs 56, 57, 58 and

Paragraphs 76-86 Second Cause of Action, Second Amended
Complaint.

Addendum Exhibit R-2, Rec. at 87 and 9 0-9 2.

The Third Party Complaint pertaining to Rosenthal
alleges (in one cause) misrepresentation.

The remaining

causes are based upon the negligence in the performance by
Rosenthal of his employment contract with Zions as Personal
Representative.

All deal with Rosenthal's employment

limited only to named metals operations of the estate prior
to December 20, 19 80, the final date of Rosenthal's
employment.

Page 4 Appellant's Brief and Exhibits A-2 and

A-3 in the addendum thereto.
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STATEMENT OF FACTS
Respondent confirms first paragraph of Appellant's
Statement.
Estate and Trust Administration
Respondent confirms Appellant's statement above
entitled except for that portion of its first paragraph
which Respondent supplements as follows.

(Supplement

underlined.)
"To this end Zions petitioned the probate court for
authorization to continue normal operations of the
businesses and to appoint Rosenthal to represent Zions as
executor of the Pepper estate in the operations of said
corporations

See Addendum, Exhibit A-2, prayer 2 of

Appellant's Brief page 21.
Complaint and Third-Party Complaint
Peppers f i l e d a Complaint a f t e r entry of October 8f
1981 order (Ex. A-4) page 24 A p p e l l a n t ' s Addendum, R
1322-1325.
Zion's a t t a c k s by motion r e s u l t e d in Peppers Second
Amended Complaint dated August 3 1 , 1983,whose f i r s t

cause

a l l e g e s and seeks redress from Zions for i t s knowing acts
fraud,

i n t e n t i o n a l m i s r e p r e s e n t a t i o n and self dealing as

Personal R e p r e s e n t a t i v e .

The second cause a l l e g e s and see

r e d r e s s for i t s knowing acts of fraud,

-3-

intentional

misrepresentations and self dealing as Trustee.

Addendum

Exhibit R-2, R at 2-21, 69-91, and 144-168.
These two surviving causes are the nexus which produced
Zion's final Amended Third-Party Complaint dated December
16, 1983 versus Rosenthal.

R at 598-613, Addendum Exhibit

R-2.
The causes involving Rosenthal are three in number.
First cause charges Rosenthal as general manager of certain
named steel operations with negligence and misfeasance.
The second cause charges Rosenthal, as agent of Zions,
with negligence and misfeasance; the third, breach of
contract because of negligence.

Resp. Addendum Exhibit R-2,

R. at 175-200.
Partial Summary Judgment of Pepper Complaint
Respondent accepts statement relative to dismissal on
grounds of Res Judicata of first and second causes against Zions
for its alleged acts of fraud, fraudulent misrepresentations and
self serving.

See Addendum, Exhibit "A-5" Pages 29-33,

Appellant's Brief.

R. at 1347-52

Summary Judgment of Third-Party Complaint

Respondent accepts r e c i t a l of the above specified heading,
but declares t h a t Judge Sawaya's Order of Dismissal with
Prejudice should be affirmed.

-4-

Amended Order of Third-Party Complaint Summary Judgment
Respondent accepts recital of the above specified headingf
but declares that Judge Sawaya's Order of Dismissal with
Prejudice should be affirmed.
Appeals of Zion's Order And The Rosenthal Order
Respondent accepts recital of the above specified heading,
but declares that Judge Sawaya's Order of Dismissal with
Prejudice should be affirmed.
SUMMARY OF ARGUMENTS
The Court should affirm the Order of Summary Judgment
granted below.

If every presented fact could be resolved in

favor of Zions, still Rosenthal is entitled to judgment as
moving party as a matter of law. Zions third-party complaint
against him states no cause of action.

If the complaint

states no cause of action, discussion of fact issues becomes
irrelevant.
ARGUMENTS
POINT I
THE DISTRICT COURT WAS CORRECT IN GRANTING THE
ROSENTHAL ORDER DISMISSING THE THIRD PARTY COMPLAINT
WITH PREJUDICE IN THAT, EVEN CONCEDING FACTS IN
ISSUE AS CONTENDED BY ZIONS, STILL ROSENTHAL WAS
ENTITLED AS A MATTER OF LAW TO THE DISMISSAL FOR
THE REASON THAT ZIONS FAILED TO STATE FACTS SUFFICIENT
TO CONSTITUTE A CAUSE OF ACTION AGAINST HIM.
Even where all issues of fact may be resolved in favor
of losing party, a motion for summary judgment must be
granted the moving party forthwith.

Rule 56(c) Utah Rules

of Civil Procedure (19 85) herein quoted on page 2.

-5-

Themy v. Seagull Enterprises, Inc. 595 P.2d 526 (UTAH
19 79) head note 1, interpreting rules 56(c) states:
In reviewing a case disposed of in district court by
summary judgment, the Supreme Court considers evidence in
the light most favorable to losing party, and affirms only
where it appears there is no genuine dispute as to any
material issues of fact, or where, even according to facts
as contended by the losing party, the moving party is
entitled to judgment as a matter of law.
POINT II
DISMISSAL WITH PREJUDICE MUST FOLLOW AS A MATTER
OF COURSE REGARDLESS OF THE OUTCOME OF THE PEPPER
APPEAL OF THE SAWAYA ORDER DATED JULY 5, 1986
RESPONDENT IS ENTITLED TO JUDGMENT AS A MATTER OF LAW
BECAUSE:
(A) Appellant as one party serving in two capacities
is free from suit by virtue of the order of Judge Taylor
dated October 8, 1981, approving and ratifying Zions acts
and discharging Zions as Personal Representative and
Trustee.

However, Zions was subject to direct attack on the

grounds of fraud and intentional misrepresentation, despite
the Taylor Order.
In similar circumstances the Court in The Matter of
Trust of R.R. Kemske State Bank & Trust Co. of New Ulm v.
Carol J. Melzark, 305 N.W. 2nd 755, 756, R.1245 (Headnote
#6)
Probate Court's final decree of distribution and order
approving final account of executor, a bank which also
served as trustee of assets of estate, were not subject
collateral attack in subsequent action brought by
beneficiaries, alleging that the bank, as executor, had
mismanaged the assets.
-6-

To the same conclusion are:
In re Raleigh's Estate, 48 Utah 128, 158 P.705 (1916):
It is apparent, therefore, that an executor's or
administrator's account which has been allowed can be
assailed only in equity and upon the same grounds as other
judgments. Moreover, such attacks cannot be made as they
were attempted to be made in this proceeding by mere
reference to some items in the objections filed to the
allowance of the final account, but the attack must be
made as in other cases where a judgment was assailed for
fraud, etc. Emphasis added.
In Auerbach v. Samuel, 349 P.2d, 1112, 10 Utah 2d 152
(1960), the Court stated:
The difficulty confronting plaintiffs is the binding effect
with which such orders and decrees are endowed. At this
late date they could pierce the protective armor of the
decrees referred to above and successfully assert an
interest in the estate only by showing that they have been
victim of fraud and this would have to be a kind known as
extrinsic fraud.
Extrinsic fraud is to be distinguished from the ordinary
garden variety of fraud the latter . . . is that which
occurs within the frameworks of the actual conduct at the
trial . . . . The responsibility rests upon those
conducting the trial to expose and deal with any such
deception . . . .
(B) The Second Amended Complaint-Addendum Exhibit B, page
12, R. at 186, alleges in paragraphs 56 and 57:
On information and belief, Plaintiffs allege that the
accountants and Fred Rosenthal knew the true values of the
assets in the Jerone B. Pepper Estate, reported the same to
the Defendant while personal representative, yet Zions
continued to represent to the Plaintiffs herein that the
estate and companies had substantial values knowing that
the representations were untrue.
Paragraph 57 alleges:

-7-

The representations made by the Defendant were made with
the intent that the Plaintiffs rely upon said
misrepresentations for the purpose of inducing the
Plaintiffs to acquiesce to the continuance of the
operations of the various companies in the control of
Defendant Zions while Personal Representative.
As to the transgressions of Trustee of similar character,
see second cause, paragraphs 70-85 inc., Resp. Addendum
Exhibit-2, R. at 188-191.
Paragraphs 43, 44 and 45 recite acts performed solely in
the discretion of Zions as personal representative from May,
1981 and subsequently.

Resp. Memorandum R-2, R. at 184, all

being after Rosenthal retired in December, 1980, Appellant's
Brief page 4.
Cause One of Third Party Complaint states in paragraph 17,
page 9:
In the course of their responsibilities of their employment
with said companies, Third Party Defendants made
representations of material fact to Zions, primary
plaintiff and the boards of directors of Allied Steel
Company, Pepper Allied Metals Company and Pepper Allied
Steel Company which were relied upon by Zions, including .
. . . Resp. Memorandum Exhibit "R-3," R. at 606.
In paragraph 18:
The above described acts and representations . . . have
been imputed to Zions and specifically alleged as acts of
intentional wrong doing on the part of Zions. R. at 607.
Cause two, paragraph 22, alleges:
...
if Third Party Defendants are found to be agents or
employees of Zions . . . said Third Party Defendants owed a
duty to Zions to exercise reasonable care in the
performance of their responsibilities. Resp. Memorandum,
Exhibit "R-S," page 11, R. at 608.

-8-

Paragraph 23 alleges negligence of Rosenthal and others in
their various capacities in the named companies in failing to
exercise reasonable care.

R. at 609.

Cause Three, paragraphs 28 and 29, alleges Rosenthal and
others, if employees or agents, had obligations to perform
duties in a prudent and reasonable manner, failed to discover
and/or disclose facts regarding financial condition of named
steel companies, and these failures were the proximate cause of
any diminution of Pepper Estate.

R. at 612.

From their Complaint, Peppers can prevail only if the posit
of, among others, paragraphs 43, 44, 56 and 57, Resp. Addendum
Exhibit "2", pages 10, 12 R. at 184, 186, herein quoted must be
established by clear and convincing evidence.

Resp. Addendum,

Exhibit "2."
If Peppers were to prevail, Zions seeks recovery against
Rosenthal free from constraints of fraud and intentional
misrepresentation imposed upon Pepper, for damages proximately
caused by Rosenthal and others, all of which as reasonably
prudent persons the Third Party Defendants should have foreseen.
It should not be overlooked that Zions advantages itself by
accepting a burden of proof of mere preponderance of the
evidence.
Nor can this Court ignore the intervening independent acts
of Zions alleged in paragraph 57 which interrupt and obscure the

-9-

foreseeable proximate cause Rosenthal a l l e g e d l y should have
observed.
Certainly as a matter of law, Rosenthal should be absolved
of any r e s p o n s i b i l i t y for Pepper's recovery on i t s Second Cause
of Action.

This complains of T r u s t e e ' s a c t s , a f t e r the Taylor

order of October 8, 1981 to the date of the Pepper s u i t , and
beyond the areas circumscribed for Rosenthal's employment by
Court order, ( s t e e l company o p e r a t i o n s ) .

A l l , t h e s e acts

followed the termination of Rosenthal's employment, December,
1980.
There i s no p r i v i t y between the t r u s t e e and Rosenthal in
terms of time, subject matter and or c o n t r a c t .

The element of

"pass through" damages, r e q u i s i t e of a Third Party Complaint, i s
t o t a l l y lacking.

The a l l e g a t i o n s of the Pepper Second Cause of

Action stimulate no recognition of acts by Rosenthal in fraud or
i n t e n t i o n a l misrepresentation nor, much l e s s , negligence or
mi sfeasance.
Otherwise put, the record e s t a b l i s h e s t h a t at any time
Zions, as t r u s t e e , exercised d i s c r e t i o n and control of t r u s t
a s s e t s , they were not, nor had been, subject to Rosenthal's
influence and control to any degree.

-10-

CONCLUSION
From the obscurity of Zions alleged theories of outrage in
its Complaint, there emerges with clarity a demand to redress
negligence.
Zion's is responsible because of its independent
intervening acts, sufficiently forceful to break any chain of
causation involving Rosenthal.
DATED this

//

day of June, 1986.
RESPECTFULLY SUBMITTED

.^BERNARD L. ROSE
Attorney for Third Party
Defendant-Respondent Fred
Rosenthal
CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed four copies of
the foregoing BRIEF OF THIRD-PARTY DEFENDANT-RESPONDENT, FRED M.
ROSENTHAL, postage prepaid, this // ^_day of June, 1986, to the
following:
Edward S. Sweeney
BIELE, HASLAM & HATCH
50 West Broadway, 4th Floor
Salt Lake City, Utah 84101
Sheryl L. Simpson
Gary R. Howe
Charles M. Bennett
CALLISTER, DUNCAN & NEBEKER
Kennecott Building, Suite 800
Salt Lake City, Utah 84133.
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GREENE, CALLISTER & NEBEKER
GARY R. HOWE
JEFFREY L. SHIELDS
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 531-7676
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Attorneys for Zions First National Bank
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

PHILLIP C. PEPPER, an Arizona
resident; et al.,

STIPULATION

Plaintiffs,
vs
ZIONS FIRST NATIONAL BANK,
N.A., et al.,
Defendants.
* * * * * * *

ZIONS FIRST NATIONAL BANK,
N.A., et al.,

Civil No. C82-2779

Third-Party
Plaintiffs,
vs.
STEWART A. PEPPER, a Nevada
resident; et al. ,
Third-Party
Defendants.
* * * * * * *
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In response to third-party defendant, Fred M. Rosenthal's
("Rosenthal") Motion for Summary Judgment, defendant and thirdparty plaintiff, Zions First National Bank ("Zions") and
Rosenthal, by and through counsel, hereby stipulate and agree
as follows:

1.

Plaintiff's Second Amended Complaint (hereinafter

"Plaintiff's Complaint") against Zions consists of five (5)
causes of action;

2.

Zion's Third-Party Complaint (hereinafter "Zion's

Complaint"), sets forth claims against Rosenthal based upon some
of the allegations in the Plaintiff's Complaint;

3.

Zion's Complaint does not and shall not be construed

as alleging any claim against Rosenthal based upon allegations
contained in the third and fourth causes of action of Plaintiff's
Complaint;

4.

To the extent the fifth cause of action of Plaintiff's

Complaint alleges punitive damages for claims relating to the
third and fourth causes of action of Plaintiff's Complaint,

- 2 -
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Zion's Complaint does not and shall not be construed as alleging
any liability against Rosenthal.

However, to the extent the fifth

cause of action of Plaintiff's Complaint alleges punitive damages
for claims relating to the first and second causes of action of
Plaintiff's Complaint, Zion's Complaint preserves claims for
liability against Rosenthal.

DATED this ^ ^

day of April, 1985.

GREENE, CALLISTER & NEBEKER

/?, /tf?Jc^-

GARY R. HOfaE
r4 for
f•
Attorneys
Zions First
National Bank

BERNARD L. ROSE
Attorney for Fred M. Rosenthal^
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
PHILLIP C. PEPPER, an Arizona
resident; FRANCES T. MORGAN, an
Illinois resident; and PHILLIP C.
PEPPER as Conservator of the
Estate and Person of Fannie N.
Pepper,
SECOND AMENDED COMPLAINT
Plaintiffs,
Civil No. C82-2779

vs.
ZIONS FIRST NATIONAL BANK, N.A.;
ZIONS FIRST NATIONAL BANK, N.A., as
Personal Representative of the Estate
of Jerome B. Pepper; ZIONS FIRST
NATIONAL BANK, N.A., as the Trustee
of the Jerome B. Pepper Intervivos
Trust; ZIONS FIRST NATIONAL BANK, N.A.,
as the Trustee of the Jerome B. Pepper
Irrevocable Trust; ZIONS FIRST
NATIONAL BANK, N.A., as Trustee of the
Fannie N. Pepper Intervivos Trust,
Defendants.

COMES NOW Plaintiffs, Frances T. Morgan, Phillip C. Pepper and
Phillip C. Pepper as Conservator of the Estate and Person of Fannie N. Pepper,
and amends their First Amended Complaint on file herein and for causes of
action alleges as follows:
1. Plaintiff Frances T. Morgan's principal place of residence is
Glen Forrest #2, LaDue, Missouri.
2.

Plaintiff Phillip C. Pepper's principal place of residence is

4032 East Calle Chica, Tucson, Arizona.
3. Fannie N. Pepper's principal place of residence is 1150 North
El Dorado, Apt. 126, Tucson, Arizona.
4.

Phillip C. Pepper was appointed the conservator of the estate

and person of Fannie N. Pepper by the Arizona Superior Court on the 21st day of
BIELE HASLAM S. HATCH *c
6 0 WEST 8POA0WAY SUITC 3 0 0
SALT LAKC CITY UTAH 84101
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July, 1982. A copy of the Order of the Court Is attached hereto as Exhibit "A".
5. Defendant Zions First National Bank, a national banking
association, is a resident of the State of Utah, and is hereinafter referred
to as "Zions".
6.

That the principal place of business of Zions is Salt Lake

County, State of Utah, and it was there appointed Personal Representative of
the Estate of Jerome B. Pepper and therein assigned the various trust duties
hereinafter set forth.
FACTUAL ALLEGATIONS
7.

Fannie N. Pepper is the widow of the late Jerome B. Pepper and

relied totally on her husband, the deceased Jerome B. Pepper, in the operation
of his various business interests. Further, Fannie N. Pepper was not involved
directly with any of the day to day operations regarding the various corporations,
businesses and investments of Jerome B. Pepper.
8.

Plaintiffs Frances T. Morgan and Phillip C. Pepper are natural

children of Fannie N. Pepper and Jerome B. Pepper.

That Frances T. Morgan and

Phillip C. Pepper were not involved in any of the deceased Jerome B. Pepper's
business ventures or his various investments,
9.

Stewart A. Pepper of Las Vegas, Nevada and William Ronald Pepper

of Casper, Wyoming, are also natural children of Fannie N. Pepper and Jerome B.
Pepper.
10.

On April 15, 1975, Jerome B. Pepper executed his Last Will and

Testament, bequeathing all household furniture and effects to his wife, Fannie
N. Pepper, and the remainder and residue of his estate to Defendant Zions First
National Bank as Trustee of the Jerome B. Pepper Intervivos Trust executed
April 15, 1975. Plaintiffs, Stewart A. Pepper and William Ronald Pepper are
beneficiaries under said Intervivos Trust.
11. Jerome B. Pepper appointed Defendant Zions First National Bank
to act as Personal Representative of his Last Will and Testament.
12.

On April 15, 1975, Jerome B. Pepper executed the Jerome B.

Pepper Intervivos Trust with Defendant Zions First National Bank as Trustee,
and that said Trust was to be divided into two separate trusts known as the
ilELE. HA5LAM & HATCH >c
BO WEST BROADWAY, SUITE 3 0 0
SALT LAKE O T Y , UTAH 8-4IOI

*%
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Marital Trust and the Family Trust.

The beneficiaries of said Trusts were

Fannie N. Pepper and the four Pepper children.

The Jerome B. Pepper

Intervivos Trust was funded with $25 in cash and life insurance policies on
the life of Jerome B. Pepper having a face value of $25,186.
13.

On April 15, 1975, Fannie N. Pepper executed the Fannie N.

Pepper Intervivos Trust with Defendant Zions First National Bank as Trustee.
Under the terms of said trust, Zions was to pay Fannie N. Pepper as Trustor
the net trust income and as much of the trust principal as Fannie N. Pepper
demanded.

The Fannie N. Pepper Revocable Intervivos Trust was funded with

$25 cash and life insurance policies on the life of Jerome B. Pepper having
a face value of $83,000.
14.

On April 15, 1975, Jerome B. Pepper executed the Jerome B.

Pepper Irrevocable Trust with Defendant Zions First National Bank as Trustee
and Fannie N. Pepper as primary beneficiary.

Said Irrevocable Trust was

funded with $25 cash and life insurance policies on the life of Jerome B.
Pepper having a face value of $318,900.
15.

On January 19, 1976, at age 58, Jerome B. Pepper died in Salt

Lake City, Salt Lake County, State of Utah.
16.

On January 26, 1976, Defendant Zions First National Bank

petitioned the Third Judicial District Court in and for Salt Lake County, State
of Utah, In the Matter of the Estate of Jerome B. Pepper, Probate No. 62746, to
probate the above mentioned Jerome B. Pepper Last Will and Testament and to have
Letters Testamentary issued to the Defendant as the appointed Personal
Representative of said Will.
17.

On the 11th day of February, 1976, the Honorable James S. Sawaya,

District Court Judge of the Third Judicial District Court entered an order in
the Matter of the Estate of Jerome B. Pepper, Probate No. 62746 admitting the
Last Will and Testament of Jerome B. Pepper to probate and appointed Defendant
Zions First National Bank of Utah, N.A., as Personal Representative, and Letters
Testamentary were issued to Defendant Zions First National Bank as Personal
Representative.
18.

On February 11, 1976, Defendant Zions acting as Personal
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Representative of the Jerome B. Pepper Estate, petitioned the District Court
of the Third Judicial District in and for Salt Lake County, State of Utah, to
authorize the Personal Representative to continue the joint venture of the
Learner-Pepper Company, alleging that the business operated as the joint
venture had veen very

lucrative and profitable and it was to the best interest

of the heirs, including Plaintiffs, that Zions be authorized and empowered
to continue said business as a party to the joint venture and further, that
one Fred M. Rosenthal be appointed General Manager of the Learner-Pepper
joint venture with the power and capacity to sign any and all documents on
behalf of the Jerome B. Pepper Estate which might be required such as, but
not limited to, leases, deeds, contracts of sale, contracts of purchase,
promissory notes and evidences of indebtedness,
19.

On February 13, 1976, the Honorable James S. Sawaya, District

Court Judge executed an Order in the Estate of Jerome B. Pepper, ordering that
notice of hearing of the Petition authorizing the Defendant in its capacity as
Personal Representative of the Estate to continue the joint venture of
Learner-Pepper was sufficient, no further notice of said hearing need be given,
and thereupon entered an Order authorizing the Defendant to continue the joint
venture of Learner-Pepper Company and employ Fred M. Rosenthal.
20.

On February 17, 1976, Defendant, acting as Personal Representati

filed a Verified Petition in the Third Judicial District Court, Estate of
Jerome B. Pepper, authorizing Defendant to continue the operation of the
corporations in which Jerome B. Pepper owned controlling interest or
substantial stock interest, and pursuant to said Petition, Defendant Zions
alleged that the deceased for many years had been engaged in the scrap iron
business through various corporations and that the names and addresses of said
corporations and percentage of stock owned by Jerome B. Pepper in said
corporations was as follows:
Name & Address

Percentage Owned by Jerome B. Pepper

Peppers Allied Metals Company
Salt Lake City, Utah, hereinafter
referred to as "Pamco"
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100%

Peppers Allied Steel Company
Salt Lake City, Utah, hereinafter
referred to as "Pasco"
Northern Iron & Metals Company
Boise, Idaho, hereinafter referred
to as "Northern"

100%

66-2/3%

Rockwest Steel Corporation
Salt Lake City, Utah, hereinafter
referred to as "Rockwest"

50%

Allied Metals Company, Inc.
Ogden, Utah, hereinafter referred
to as "Allied"

50%

21.

Defendant Zions further alleged that Jerome B. Pepper was

associated with the corporations as their Chief Executive Officer and General
Manager and that said corporations generated profits each year, and it was in
the best interest of the heirs of said estate, including the Plaintiffs, that
Defendant be authorized and empowered to continue the operations of said
corporations as going businesses, and that Fred M. Rosenthal be appointed
to represent the estate in the business of said corporations.
22.

On February 17, 1976, the Honorable James S. Sawaya ordered

that lawful, good and sufficient notice of the hearing of said Petition
authorizing the Defendant in its capacity as Personal Representative to
continue the operation of the above corporations was satisfied when given in
open Court, no further notice of said hearing need be given, and Defendant
as Personal Representative of the Estate of Jerome B. Pepper, be and was
authorized on behalf of said Estate to continue the operations of Pasco, Pamco,
Northern, Rockwest and Allied, that Fred M. Rosenthal of Salt Lake City, Utah
might be appointed by Defendant to represent Zions 1n the operations of said
corporations, and further that Fred M. Rosenthal was empowered and authorized
to cause meetings to be held of the Board of Directors of said corporations
whereby he was appointed General Manager of each corporation to manage and
direct the operations of each corporation under the orders and directions
of the Defendant as Personal Representative.
23.

On September 20, 1976, the Clerk of the Third Judicial District

Court of Salt Lake County, State of Utah, ordered the appointment of three
appraisers pursuant to Letters Testamentary 1n the Estate of Jerome B. Pepper,
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and that Lionel M. Farr, Weston L. Bayles and Michael J. Mazuran, three
disinterested persons were appointed appraisers of the Estate of Jerome B.
Pepper.
24.

On October 14, 1976, the appraisers of the Estate of Jerome B.

Pepper filed with the Third Judicial District Court their appraisal of the
Jerome B. Pepper Estate as of January 19, 1976, the date of death of Jerome B.
Pepper.
25.

According to said appraisal, the probate assets as of January

19, 1976, Including cash and notes, bonds and common stocks and miscellaneous
Items totalled $2,146,615.54. Other taxable assets which were not part of the
probate estate but which were reported for tax purposes only, incuding cash
and notes, stocks and bonds and miscellaneous items and real property totalled
$645,174.44, indicating the total amount of the probate and non-probate assets
of Jerome B. Pepper as of January 16, 1976 equalled $2,791,789.98.
26.

In the mid 1960's, the deceased, Jerome B. Pepper, obtained a

commercial line of credit at the Sugarhouse branch of Defendant Zions in the
name of Pamco, account #7254652. The credit allowed varied from $150,000 on
October 23, 1969 to approximately $350,000 on the date of death.
27.

Based on information and belief, from the date the initial

line of credit was approved by Defendant Zions up through the date of Jerome
B. Pepper's death, the line of credit did not exceed the $350,000, and on
several occasions was paid tot a zero balance.
28.

On or about April 14, 1976, Pasco and Pamco, through the

Personal Representative's Agent, Fred M. Rosenthal, made application with
Defendant for an increase in the line of credit in the amount of $750,000.
The rate of interest was one-half percent above prime. The line of credit,
although not benefiting Learner-Pepper joint venture, was secured by assignments
of accounts receivable and Inventory and the assignment of Jerome B. Pepper's
partnership interest in the Learner-Pepper Company.

Zions, lacking confidence

in its ability to manage a two million dollar estate so as to pay itself as a
bank the $750,000, requested and obtained the $800,000 guarantee of Mrs.
Jerome B. Pepper. Mrs. Jerome B. Pepper relied on the advice of Zions and its
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purported business expertise and executed the guarantee. According to the
application for credit submitted to Defendant Zions at that time, Pamco had a
total asset worth of $1,110,553, total liabilities of $741,331, or a net worth
of $369,222, and it further appeared that the loan was not for legitimate
business of Pamco.
29. On the 19th day of April, 1976, Defendant Zions as Personal
Representative of the Jerome B. Pepper Estate, knowing the assets of Pamco
were not adequate to pay the debt and that the funds were to be used for
ultra vires purposes, guaranteed the Pamco line of credit to Defendant Zions
1n a sum not to exceed $800,000.
30. On or about August 24, 1976, Defendant Zions as Personal
Representative of the Estate of Jerome B. Pepper, and although the Estate
would have been insulated from the debts of Pamco, assigned all right, title
and interest in the distribution of cash under a certain joint venture
agreement entitled the Learner-Pepper Joint Yenture Agreement and executed
an Accomodation Agreement favoring itself as a bank (Zions First National Bank),
to secure the $800,000 line of credit to the separate entity Pamco.
31. On or about August 24, 1976, Pamco and Pasco executed a general
pledge agreement to Defendant Zions to further secure the $800,000 line of
credit with the Defendant.
32.

In a loan application dated on or about August 8, 1977, Pamco

applied with the Sugarhouse branch of Defendant as a bank, for an increase in
the credit line of $600,000. Defendant Zions as a bank relied upon financial
statements showing a July 31, 1976 net worth of Pamco and Pasco of $395,751,
a December 31, 1976 net worth of Learner-Pepper Company of $2,542,616, and a
net worth of the Estate of Jerome B. Pepper and Fannie N. Pepper of $1,131,398.
33.

On or about December 15, 1978, Pamco made application for an

increase in the line of credit with Defendant Zions as a bank, Sugarhouse
Branch, for the purpose of obtaining working capital and $250,000 to pay
estate taxes for the Jerome B. Pepper Estate, and at this time the financial
statement figures furnished by Zions as Personal Representative or Trustee
included a net worth of Pamco as of July 31, 1978 of $401,681, a net worth of
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the Estate of Jerome B. Pepper and Fannie N. Pepper of $2,019,468, and a net
worth of Learner-Pepper Company as of November 30, 1978 of $2,661,298.
34.

On or about December 18, 1978, Zions as Personal Representative

or Trustee caused Pamco to execute an inventory and accounts receivable
security agreement to further secure the line of credit with Defendant Zions
Bank.
35.

On or about June 20, 1979, Pamco made application to Zions as a

bank for an increase in the line of credit from $515,000 to $700,000. The
financial statement figures furnished by Defendant Zions as Personal Representative or Trustee included a net worth of Pamco as of July 31, 1978 of $401,681,
a net worth of the Estate of Jerome B. Pepper of $2,019,408, and the net worth
of Learner-Pepper of $2,562,669.08.
36.

On or about January 28, 1980, Pamco made application with

Defendant Zions as a bank for an increase in the line of credit using
financial statement furnished by Zions as a Personal Representative or Trustee,
showing Pamco's net worth as $522,839, a net worth of the Estate of Jerome B.
Pepper and Fannie N. Pepper of $2,408,990, and a net worth of Learner-Pepper
as of December 31, 1978 of $2,587,567.
37.

On or about November 20, 1980, Pamco applied for an increase in

the line of credit with Defendant Zions as a bank. The financial statement
figures furnished by Defendant Zions as Personal Representative or Trustee to
approve the increase in the line of credit included a net worth of Pamco as
of July 31, 1980 of $597,653, a net worth of Learner-Pepper as of October 31,
1980 of $3,544,297, and the Estate of Jerome B. Pepper and Fannie N. Pepper
as of December 31, 1979 of $2,555,248.
38.

On or about February, 1981, the line of credit at Defendant

Zions as a bank reached a high of $930,000.
39.

On or about March 31, 1981, Pamco made application to increase

the line of credit with Defendant Zions as a bank, and the financial statements
furnished by Defendant Zions as Personal Representative or Trustee to approve
the increase in the line of credit included a net worth of Pamco as of July 31,
1980 of $597,653, a net worth of Learner-Pepper Company as of October 31, 1980
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of $3,544,297, and a net worth of the Jerome B. Pepper and Fannie N. Pepper
Estate of $2,255,248 as of December 21, 1979.

Pursuant to said March 31, 1980

new loan application, the credit department of Defendant Zions as a bank
recommended the renewal of the $800,000 liability to June 29, 1981, to allow
the sale of the Jerome B. Pepper Intervivos Trust's interest in the Learner-Pepper
joint venture agreement because as indicated on the new loan application made
by Zions agents acting in one of their fiduciary capacities, the primary
repayment for the line of credit was now limited to the sale of the Learner-Pepper
partnership interest owned by the Trust.
40.

On September 23, 1981, Defendant Zions as Personal Representative,

filed in the Third Judicial District Court, in the Matter of the Estate of
Jerome B. Pepper, deceased, Defendant's Petition as Personal Representative and
Trustee for Approval of First and Final Account, for Final Settlement and
Distribution, and Ratification and Approval of Acts, including sale of interest
in business.
41.

Pursuant to paragraph 2 of said Petition, Jerome B. Pepper's

Estate still owes $91,658.00 in Federal Estate Taxes and $46,698.00 in Utah
Inheritance Tax, and further, pursuant to paragraph 3 of said Petition, the
distribution of the Estate should not be delayed as the estate does not now
have sufficient assets to pay all the remaining obligations and the only thing
that can be distributed to the Jerome B. Pepper Intervivos Trust, as the sole
devisee and beneficiary, are liabilities incurred in the administration of
the Estate.
42.

Defendant, as Personal Representative, filed with the above-

mentioned Petition, the First and Final Accounting of Defendant's administration
of the estate, a copy of said Summary is attached to Plaintiffs' Complaint as
Exhibit "B", and pursuant to said First and Final Accounting shows that the
assets per inventory and adjustments to inventory, receipts during accounting
period, collections, other increases in assets during accounting period totals
$4,128,200.69, and that during the same period of time, disbursements, payments,
losses on cash sales and other decreases in assets during the account period
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equalled a total of $3,707,047.27. Further, pursuant to the final accounting
summary attached to Defendant's Petition, Exhibit 1, a liability of $421,153.45
was on hand for distribution to the Jerome B, Pepper Irrevocable Trust dated
April 15, 1975, with Defendant Zions First National Bank as Trustee.
43.

Pursuant to paragraph 5 of the above-mentioned Petition for

Final Distribution, on the 18th day of May, 1981, Defendant, in its capacity as
Personal Representative, distributed to itself in its capacity as Trustee under
the Jerome B. Pepper Intervivos Trust dated April 15, 1975, Jerome B. Pepper's
interest as a co-venturer in the Learner-Pepper Company, and further on the 28th
day of May, 1981, Defendant, in its capacity as Trustee, entered into an
agreement as seller with Hugo Neu, Steel Products, Inc., a Massachusetts
corporation as buyer for the sale to the buyer of Jerome B. Pepper's interest
in the Learner-Pepper Company for $1,000,000.00.

Further, the sale was subject

to any adjustments to reflect additional facts, if any disclosed by an audit of
the books of Learner-Pepper Company pursuant to the joint venture purchase
agreement, and that all of the adult beneficiaries of said Trust, including the
Plaintiffs, consented in writing to said sale.
44.

Pursuant to the above-mentioned Petition, Defendant in its

capacity as Personal Representative on April 22, 1981, and as controlling
shareholder of Pamco, a Utah corporation, caused said company to adopt a plan
of liquidation, and in accordance with said plan of liquidation, and under
Defendant's direction, the officers of Pamco on May 28, 1981, caused that
company as seller to sell to Hugo Neu Steel Products as buyer all of the fixed
assets of its Ogden, Utah scrap metals recycling operation for $88,352.
45.

Pursuant to the above-mentioned Petition for Final Accounting,

paragraph 8, Defendant, in its capacity as Trustee, used a portion of the
proceeds of the sale of the Learner-Pepper Company joint venture interest to
purchase from the Utah Copper Division of Kennecott Copper Corporation a debt
of Pamco primarily incurred during Zions administration in the amount of
$225,019.36, and from Teledyne National a debt of Pamco primarily incurred
during Zions administration in the amount of $24,356.22.
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46. Defendant, pursuant to the Petition for Final Accounting,
asked the Third Judicial District Court to approve all of Defendants acts in
the administration of the Estate and the acts of Defendant in its capacity as
Trustee in the administration of the Jerome B. Pepper Intervivos Trust.
47.

On October 8, 1981, the Honorable G. Hal Taylor, District Court

Judge of the Third Judicial District Court entered an Order in the Matter of
the Estate of Jerome B. Pepper, deceased, approving the First and Final
Accounting for the final settlement and distribution and ratified and approved
the acts of the Defendant as Personal Representative, including the sale of
interests in the business.
48.

The approximate balance owed on the line of credit as of

February 28, 1982 was $243,041.89.
49.

On or about September 1981, Plaintiffs requested Defendants

Zions as Personal Representative and Trustee of the various trusts established
by the deceased, Jerome B. Pepper, and Fannie N. Pepper to allow Plaintiffs'
outside accountants to review the books and records of the various entities
controlled and owned by the Defendant Zions in its capacity as Personal
Representative and Trustee of the various trusts established by Fannie N.
Pepper and the deceased, Jerome B. Pepper, and from such examination it
appears that the total net worth as of December 31, 1981 of the Estate of
Jerome B. Pepper, the corpora of the Jerome B. Pepper Intervivos Trust, the
Jerome B. Pepper Irrevocable- Trust and the Fannie N. Pepper Trust and those
assets received by Fannie N. Pepper directly or out of probate to be less than
$70,000.
FIRST CAUSE OF ACTION
50.

Plaintiffs incorporate paragraphs 1 through 49 of Plaintiffs'

Second Amended Complaint by this reference.
51.

Defendant Zions, while Personal Representative of the Jerome B.

Pepper Estate, made certain material misrepresentations of fact to the Plaintiffs
including:
(a) The value of the Jerome B. Pepper Estate.
(b) The value of Pepper's Allied Metals Company which was under
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the control of Defendant Zions as Personal Representative.
(c) The value of Pepper's Allied Metals Company inventory on
hand, said inventory having been valued in excess of $1,000,000.
(d) The profitability of Pepper's Allied Metals Company, Pepper's
Allied Steel Company and Learner-Pepper joint venture.
52.

Defendant Zions, while Personal Representative was in total

control of all of the assets of the various companies and businesses during the
period that the material misrepresentations were made to the Plaintiffs.
53.

The misrepresentations were material because they and each of

them directly or indirectly affect the value of the Plaintiffs* distributive
share of the Jerome B, Pepper Estate.
54.

Defendant Zions advertises and holds itself out, through its

trust department, as an expert in corporate administration, solicits business
and intended Plaintiffs to rely on such expertise as a corporate personal
representative and its ability to select agents and accountants.
55.

Defendant Zions, while Personal Representative, retained

accountants and hired Fred Rosenthal as their agent to operate and report on
the various business entities.
56.

On information and belief, Plaintiffs allege that the

accountants and Fred Rosenthal knew the true values of the assets in the
Jerome B. Pepper Estate, reported the same to the Defendant while Personal
Representative, yet Zions continued to represent to the Plaintiffs herein
that the estate and companies had substantial values, knowing that the
representations were untrue.
57.

The misrepresentations made by the Defendant were made with

the intent that the Plaintiffs rely upon said misrepresentations for the purpose
of inducing the Plaintiffs to acquiesce to the continuance of the operations
of the various companies in the control of Defendant Zions while Personal
Representative.
58.

The misrepresentations made by the Defendant were made with

the intent that the Plaintiffs rely upon such misrepresentations with the
purpose of continuing non-profitable businesses in order to protect the
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commercial line of credit with Defendant Zions Sugarhouse Branch, which the
Defendant had allowed to increase to as high as $930,000.
59.

The misrepresentations made by Defendant while Personal

Representative were made to the Plaintiffs in the form of quarterly reports
prepared by Defendant Zions and forwarded to the Plaintiffs which showed
misleading values of the Jerome B. Pepper Estate and companies within the
estate, and said assets which were transferred to the Jerome B. Pepper Inter
Vivos Trust.
60.

Defendant Zions further made the misrepresentations directly

to the Plaintiffs by written correspondence and conversations with Plaintiffs
evidencing values of the Jerome B. Pepper Estate and various companies and
such representations were not true.
61.

Fannie N. Pepper is a housewife and has never been involved in

the day to day operations of the various businesses. Plaintiffs Frances T.
Morgan and Phillip C. Pepper were not involved in the day to day business
operations and had no knowledge thereof. During the major portion of the period
of administration, Fannie N. Pepper, Frances T. Morgan and Phillip C. Pepper were
each residents of foreign states and relied upon the expertise of Defendant Zions
and its various agents, accountants and legal counsel.
62.

The representations made by Defendant Zions while Personal

Representative were false in that,
(a) The value of the Jerome B. Pepper Estate which was
representated by Zions as well over $1,000,000, is less than $70,000.
(b) The value of Pamco which was under the control of Defendant
while Personal Representative and valued at certain times as having a net
value as high as $500,000, in fact had a deficit of over $400,000.
(c) The value of Pamco's inventory on hand which Defendant
valued in excess of $1,000,000 has no value.
(d) The profitability of Pamco and Pasco and Learner-Pepper
as represented by Zions was untrue m that in the liquidation of Pamco, the
corporation has a deficit of over $400,000.
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63.

Plaintiffs were damaged by the misrepresentations of Defendant

due to Zions allowing management in Pamco and Pasco to receive bonuses based
on profits before taxes and payments to profit and pension plans, and using
accounting information which was not accurate and which Defendant knew was
not accurate, and when in fact and in truth, no profit existed in Pamco.
64.

Plaintiffs were damaged by the misrepresentations by Defendant

Zions by the payment of taxes, both federal and state, on non-existent
inventory.
65.

Plaintiffs were damaged by the misrepresentations of Defendant

Zions as the businesses continued to be operated when in fact they were not
profitable, and continued operation wasted estate assets.
66.

Based upon the misrepresentations as to the value of the

Jerome B. Pepper Estate, Defendant Zions charged trustees fees and other
professional fees in the operation and liquidation of Pamco.
67.

Because of their trust in Zions and in reliance on its

representations as to the value of the Jerome B. Pepper Estate, Plaintiffs did
not object to Defendant Zions as Personal Representative to allow the trustee
of the Jerome B. Pepper Inter Vivos Trust to enter into an asset purchase
agreement dated April 30, 1981, between Pepper's Allied Metals Company and
Hugo Neu Steel Products Company for the purchase of certain assets of Pamco.
68.

Based upon the misrepresentations of Defendant, Plantiffs did

not object to the increase in 'the commercial line of credit and accrued
interest which had to be paid out of the remaining assets of the estate.
69.

Plaintiffs have been damaged by the misrepresentations of

Defendant as to the true value of the Jerome B. Pepper Estate and the various
corporate entities and businesses within the estate in the amount of
$3,000,000.
SECOND CAUSE OF ACTION
70.

Plaintiffs incorporate paragraphs 1 through 69 of this Amended

Complaint by this reference.
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71.

Defendant Zions who agreed to act as Trustee of the Jerome B.

Pepper Intervivos Trust, was the primary beneficiary of the Jerome B. Pepper
Last Will and Testament.
72.

Zions while Trustee of the Jerome B. Pepper Intervivos Trust, had

a vested interest in all of Jerome B. Pepper's estate upon Jerome B. Pepper's
death in January of 1976, subject to the probate of the estate by Zions in its
capacity as Personal Representative.
73.

The Jerome B. Pepper Intervivos Trust is still in force and

effect, and Defendant as the appointed Trustee of said trust had a fiduciary
duty to preserve the assets of the Trust, including the assets obtained through
the Jerome B. Pepper Will and those transferred into trust upon execution of the
Trust in April, 1975.
74.

Defendant Zions as Personal Representative, for the purpose of

selling the Learner-Pepper Joint Venture interest to Hugo Neu Steel Products
Company, transferred the Jerome B. Pepper Estate's interest in Learner-Pepper
Joint Venture to Defendant Zions as Trustee of the Jerome B. Pepper Intervivos
Trust.
75.

Defendant Zions as Trustee of the Jerome B. Pepper Intervivos

Trust represented to Plaintiffs that the sale of the interest in the Jerome B.
Pepper joint venture was to benefit the beneficiaries, when in truth and in
fact, the sale was to protect Defendant's commercial line of credit at the
Sugarhouse branch which the Defendant had increased to approximately $930,000.
76.

The misrepresentations were material because it directly

affects the value of the Plaintiffs' distributive share of the Jerome B.
Pepper Intervivos Trust.
77.

The misrepresentations made by Defendant were made with the

intent that the Plaintiffs rely

thereon, and it was reasonable that Plaintiffs

would rely thereon due to the Defendant's advertising and holding itself out
as experts in corporate administration, and that the Learner-Pepper Joint
Venture business had been operated profitably by Defendant Zions in its
capacity as Personal Representative for a period in excess of five years
through its agent, Fred M. Rosenthal,
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78.

The representations made by Defendant were false in that the

Defendant Zions true purpose was to pay its improvidently incurred commercial
line of credit of approximately $930,000.
79.

The material misrepresentations of fact were made directly to

the Plaintiffs at regularly held meetings in Salt Lake City and other
communications with the Plaintiffs during the period the Defendant Zions was
negotiating the sale with Hugo Neu Steel Products.
80.

The Plaintiffs have been damaged by the misrepresentations of

material fact by Defendant Zions by the difference between the fair market
value of Learner-Pepper and the purchase price received by Defendant as Trustee.
81.

Monies received from the sale of Learner-Pepper were used to pay

the commercial line of credit increased by Defendant Zions rather than for the
benefit of the Plaintiffs in this action.
82.

Certain monies received from the sale of Learner-Pepper,

approximately $220,000, were used for the payment of a debt of another
corporation which was then insolvent.
83.

Defendant Zions while Trustee of the Jerome B. Pepper Intervivos

Trust, had actual knowledge of every act of Defendant as Personal Representative
of the Jerome B. Pepper Estate as they are both the Trust Department of Zions
First National Bank.
84.

Defendant, as the compensated professional corporate trustee of

the various trusts was required to protect the interests of the beneficiaries
of the said trusts and assure itself that the corpus of said trusts was
providently managed for the interests of the beneficiaries, and said Defendant
as Trustee, failed and breached its fiduciary duty in many particulars, thereby
allowing the estate to be dissipated, and as examples of such failure but not
in limitation thereof, the Trustee failed to:
(a) Object to the extensions of credit made by the Defendant as
a bank to the Defendant as a Trustee, the increase in credit risk and failure to
cause the same to be paid.
(b) Encouraging and allowing an incompetent beneficiary of the
trusts to guarantee the actions of the Defendant as Personal Representative.
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(c) By failing to maintain reasonble supervision and inquiry over
investments made and the disposition of assets or potential assets of the trusts.
(d) Failure to object to the intermingle and confusion of various
asets of the trusts.
(e) Failure to review, audit or attempt to control or direct the
Personal Representative in the managment of the probate estate, so as to preserve
the same for distribution to the trusts and assure adequate and reasonable
management of the probate estate assets.
(f) Failure to analyze and audit the final account of the
Personal Representative so as to determine that bonuses purportedly paid from
profits were paid from capital, the profit sharing contributions were made from
capital, and the corporate assets intermixed.
(g) Failure to attempt to recover embezzled funds and allowing
the embezzlement.
(h) Failure to cause amendments to tax returns so as to claim
refunds if assets were not as large as represented by the Trustee.
(i) Failure to determine that the Personal Representative had
intermixed assets causing the wasting of good assets, and fruitless attempts
to salvage bad assets.
(j) Causing beneficiaries of the trusts to guarantee loans made
by the Personal Representative or its agents, thereby encumbering the residual
rights of such beneficiaries.
(k) Not verifying inventories and paying taxes on inflated and
unverified values.
85.

Defendant Zions as Trustee of the various trusts, was given

notice of the First and Final Accounting and made no timely objections,
allowing the estate to be closed without inquiry into the loss of asets, the
preferential payment of fees, interest and costs, and other matters above
specified.
86.

Based upon Defendants' misrepresentations of fact, breaches of

fiduciary duties, lack of reasonable care and diligence while Trustee of the
Jerome B. Pepper trusts, Plaintiffs have been damaged in an amount not less
BIELE. HASLAM S. HATCH K
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than $3,000,000,
THIRD CAUSE OF ACTION
87.

Plaintiffs incorporate paragraphs 1 through 86 of this

Amended Complaint by this reference.
88.

Defendant Zions as Trustee of the Fanme N. Pepper Inter Vivos

Trust breached its fiduciary duty to distribute the risk of loss among the
assets of the Trust by using the major portion of the Trust to purchase
municipal bonds at a premium (to-wit:

$50,309.33), and although many

opportunities were available to minimize the loss, have retained the interest
which now has an estimated market value of $26,680.17.

Further, considering

the tax situation of the beneficiaries, the tax exempt bonds were not
advantageous investments and in fact were imprudent.
89.

Defendant in its capacity as Trustee of the Fannie N. Pepper

Intervivos Trust, breached its fiduciary duty to accurately account to the
Plaintiffs or beneficiaries of the true status of the Fannie N. Pepper Trust by
depositing in the trust account funds which were not related to the trust,
increased trustee fees and falsely represented the value of the trust.
90.

Plaintiffs received statements of account activity for the

Fannie N. Pepper Trust evidencing cash from sources not related to the trust
and based upon information and belief, Plaintiffs were charged Trustees fees
for managing said assets in the trust as well as charges of administration.
91.

That rental income from the Gary Steel Company and from Pamco

and the distribution from Pamco 1 s profit sharing plan should not have been
deposited with the Fannie N. Pepper Trust and listed as assets of the Fannie
N. Pepper Trust as they are the sole and separate property of Fannie N. Pepper.
92.

That Defendants careless, negligent and self-serving

administration of the Fannie N. Pepper Intervivos Trust has damaged Fannie N.
Pepper and other contingent beneficiaries of the trust in the amount of
$100,000.
FOURTH CAUSE OF ACTION
93.
BIELE, HASLAM & HATCH PC
OO WEST BROADWAY S U I T E 3 0 0
SALT L A * e CITY UTAH fl-4101

Plaintiffs incorporate paragraphs 1 through 92 of this
- Q
•»IO**

-33-

Amended Complaint by this reference.
94.

Defendant in its capacity as Trustee of the Jerome B. Pepper

Irrevocable Trust created April 15, 1975, breached its fiduciary duty by not
keeping the trust corpus of said trust separate from other assets of the
deceased Jerome B. Pepper.
95.

Based on information and belief, the value of the insurance

proceeds as of the date of death and which were the corpus of the Jerome B.
Pepper Irrevocable Trust, was $261,980.
96.

That the primary beneficiary of the said Irrevocable Trust

pursuant to paragraph 7 of said Trust was the deceased's wife, Fannie N.
Pepper.
97.

Based on information and belief, Fannie N. Pepper has received

no payment from any proceeds or assets of the Jerome B. Pepper Irrevocable
Trust.
98.

Pursuant to said Irrevocable Trust document, paragraph 6, the

Defendant Zions as Trustee had the discretion to make loans at prevailing rates
of interest to the Estate of Jerome B. Pepper or the Defendant under said
Irrevocable Trust could purchase assets of the Estate of the deceased Jerome B.
Pepper at fair value.
99.

Based on information and belief, there are no notes evidencing

loans by Defendant Zions as Trustee of the Jerome B. Pepper Irrevocable Trust
to the Estate of deceased Jerome B. Pepper.

Further, Plaintiffs allege based

on information and belief that there are no other written evidence that the
Defendant Bank as Trustee of the Jerome B. Pepper Irrevocable Trust purchased
any assets from the Estate of Jerome B. Pepper.
100.

Based on information and belief, Plaintiffs allege that Defendant

Zions co-mingled the $261,980 in other trusts and estate assets and said monies
were used for purposes not intended by the deceased Jerome B. Pepper or
authorized by the trust document.
101. Monies and assets loaned or paid from the Jerome B. Pepper trust
were made without proper security, evidence of indebtedness or probability of
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payment, collection or profit, all in violation of fiduciary duties of the
Trustee,
102.

Based on information and belief, the Plaintiffs have not received

notice of the termination or final accounting for the Jerome B. Pepper
Irrevocable Trust.
103.

Defendant Zions as Trustee of the Jerome B. Pepper Irrevocable

Trust breached its fiduciary duty to keep an accurate accounting of the
principal proceeds of the Jerome B. Pepper Irrevocable Trust and preserve
said assets for the benefit of the trust.
104.

Plaintiffs have been damaged in the amount of $261,980 plus

accrued interest by reason of the careless, negligent and improvident
administration of the Jerome B. Pepper Irrevocable Trust.
FIFTH CAUSE OF ACTION
105.

Plaintiffs incorporate paragraphs 1 through 104 of this

Amended Complaint by this reference.
106.

Defendant Zions in its capacity as Personal Representative of

the Jerome B. Pepper Estate, and for the purpose of repaying the line of credit
with Defendant, continued the operation of Pamco, full well knowing that the
operation was unprofitable and that such operation was in wanton disregard
and reckless indifference to the rights of the Plaintiffs, and entitles
Plaintiffs punitive damages in the amount of $750,000.
107.

The sale of the Learner-Pepper Joint Venture interest by

Defendant Zions as Trustee of the Jerome B. Pepper Estate , based on the
misrepresentations of Defendant as Trustee regarding the true purpose of the
sale of the Learner-Pepper Joint Venture interest, was also of such a
nature and was done with such a wanton disregard and reckless indifference
to the rights of Plaintiffs that Plaintiffs are entitled to punitive damages
in the amount of $750,000.
108.

The actions of Defendant Zions while Trustee of the Jerome B.

Pepper Intervivos Trust in allowing the Personal Representative, also Zions,
to dissipate the assets of the trust while under the control of the Personal
Representative for a period of five years, was self serving and of such a nature
BIELE. HASLAM & HATCH
eo

*c

* e s T O«OAOWAY. S U I T E aoo

3ACT LAKE CITY, UTAH 04101

A

. ? 0 »

-35-

J

and was done with such a wanton disregard and reckless indifference to the rights
of the Plaintiffs as the primary beneficiaries under the Jerome B. Pepper Trusts
that Plaintiffs are entitled to punitive damages in the amount of not less than
$750,000.
109.

The actions of Defendant as Trustee of the Jerome B. Pepper

Irrevocable Trust in intermingling funds of this trust with other trusts, not
accounting to Plaintiffs as to the true status of the assets of this Irrevocable
Trust, and the breach of the express terms of this Irrevocable Trust are of such
a nature and were done with such a wanton disregard and reckless indifference to
the rights of the Plaintiffs that Plaintiffs are entitled to punitive damages
in the amount of $750,000.
110.

Defendant in its capacity as Trustee of the Fannie N. Pepper

Intervivos Trust, in improvidently investing the assets of the Trusts, by not
accurately accounting to Fannie N. Pepper of the true status of the Fannie N.
Pepper Trust by depositing the trust account funds which were not related to the
trust, thereby increasing Trustees fees and falsely stating the value of the
Trust, were of such a nature and were done with such a wanton disregard and
reckless indifference to the rights of the Plaintiffs that Plaintiffs are
entitled to punitive damages in an amount to be determined by the Court.
111.

That punitive damages in this matter should be the sum of

$3,000,000.
WHEREFORE, Plaintiffs pray judgment of the court as follows:
1.

As to Plaintiffs' First Cause of Action, for a judgment against

Defendant Zions as damages for fraud in an amount not less than $3,000,000.
2.

As to Plaintiffs' Second Cause of Action, for a judgment against

Defendant as damages for fraud and breach of fiduciary duty in an amount not
less than $3,000,000.
3.

As to Plaintiffs' Third Cause of Action, for a judgment against

Defendant as damages for gross negligence and breach of fiduciary duty in an
amount not less than $100,000.
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4. As to Plaintiffs' Fourth Cause of Action, for a judgment against
Defendant as damages for gross negligence and breach of fiduciary duty in an
amount not less than $261,980 plus accrued interest.
5. As to Plaintiffs' Fifth Cause of Action, for a judgment against
Defendant of $3,000,000 as punitive damages against Defendant in its
individual capacity for wanton self-serving and grossly negligent conduct in
relation to its actions while acting as Personal Representative of the Jerome
B. Pepper Estate, as Trustee of the Jerome B. Pepper Intervivos Trust, as
Trustee of the Jerome B. Pepper Irrevocable Trust, and as Trustee of the
Fannie N. Pepper Intervivos Trust.
6. For such other and further relief as the Court deems equitable
in the premises.
DATED this _ 7

day of I)ectm b&*^-

, 1982.

BIELE, HASLAM & HATCH

By L^l<J&4*-v<~. —>• ^rcuusyusu,

EDwARt) S. SWEENY

J"

Attorneys for Plaintiffs '
50 West Broadway, 4th Floor
Salt Lake City, Utah 84101
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ARIZONA SUPERIOR COURT, PIMA COUNTY
In the Matter of the

Cuardianthip/ConoervAtorihip

NO.

G-4924

ot

ORDER APPOINTING GUARDIAN
OF AND CONSERVATOR FOR AN
ADULT INCAPACITATED AND
PROTECTED PERSON

FANNIE N. PEPPER

Minor/Incapacitated/Protected

Person

The Petition for Appointment of Guardian of and Conservator for an Adult
Incapacitated and Protected Person having been considered, the alleged incapacitated person who is also in need of protection appearing in person and
being represented, the Court finds:
1. Petitioner is entitled to file said petition under A.R.S. Sec.
14-5404(A).
2.

Venue in this county is proper.

3.

Notice has been given as required by law.

4. The written reports of the court-appointed physician and guardian-adlitem/visitor have been submitted to the Court.
the

5. The above-named person is an incapacitated person and in need of
continuing care and supervision of a guardian.
6.

Appointment of a Conservator is necessary.

7.
Phillip C. Pepper
j s competent to serve as guardian of said incapacitated person and has priority for appointment.
Phillip C. Pepper
8.
under A.R.S. Sec. 14-5410.
9.

is entitled to appointment as conservator

Bond is required in the amount of $

^_^
is appointed guardIT IS THEREFORE ORDERED that
Phillip C. Pepper
ian of and conservator for the above-named adult incapacitated and protected
person, and that, upon acceptance and filing an approved bond in the amount of
$ ^^O,
0(^0
, Letters of Guardianship of an Incapacitated Person and Conservatorship for a Protected J^efson shall be issued tq appointee, tsubject ta
the following restrictions:

p/vfc
ATTORNEY'S NAME, ADDRESS, PHONE

DATED

J a m e s W. Z e e b
11ECKER & PHILLIPS
P 0 Box 5525
Tux-son, A r i z o n a 8 5 7 0 3
IA 8 8 2 - 8 9 1 2
:O^UI/R

Ho.

7.1 , / ? r z Mr
BOG^l2270 m
Wo-i

~^4ge/Court Commissioner"'^

64150

EXHIBlf^A"

&

Exhibit M B

M

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
ooOoo
FIRST AND FINAL ACCOUNT
FOR THE PERIOD JANUARY 19, 1976
THROUGH JULY 31, 1981

In the Hatter of the Estate
of
Jerome B. Pepper,
Deceased.

ooOoo
RECAPITULATION
Sch. 1)

Assets per Inventory
2,146,615,54
adjustments to Inventory
47 ,431.3$
INVENTORY AS ADJUSTED

Sch. 2,

Receipts during Accounting Period

2,194,046.92
284,849.00

Collections:
Sch.
Sch.
Sch,
Sch.

2Ai
2B.
2CV
2Ci

Sch. 31

Rockwest Steel Note
Northern Iron & Metals Note
Lancaster Contract - Estate Share
Lancaster Contract Fannie Pepper Share

4,385.76
4,402.24
8,581.24
23,975.00

Gains on cash sales during
Account Period

41,354.36

Other increases in assets
during Accounting Period:
Sch. 4A^ Liquidation of Peprose
Partnership
16,774.97
Sch. 4C1 Liquidation of Cambridge
Gardens Partnership
6,471.02
Sch. 4EV Sale of Northern Iron stock - interest
7,336.13
Sch. 4E1 Sale of Northern Iron stock - gain
5,011.76
Sch. 11A1 Indirect Receipts through PAMCO
1,307,512.29
open acct.
Sch. 11B Cash advances from J.B. Pepper Trust
223,500.00
TOTAL
Sch. 5'

Disbursements in Accounting Period

Sch. IPJ Utah Mortgage Loan Payments
Sch. 6/

Losses on cash sales, etc. during
Accounting Period

4/128,200.69
(1,225,734.42)
(13,937.16)

(18,728.28)

Other decreases in assets
during Account Period:
Sch. 1B\

Liquidation of Whiskey
Contracts
Sch. 7cJ Liquidation of J.B.
i Pepper Enterprises
Sch. 7D j Liquidation of P&G
( Cattle Company
Sch. 7 E j Liquidation of Cattle
Feeding DUBineoa

(1,027.67)
(52,335.80)
(198,797.64)
a£i

(294,440.18)

\3^>

Sch. l l V l n d i r e c t payments through PAMCO Open
Account

($385,297.99)

Sch. llB/Repayments to J. B. Pepepr Trust
Sch. 8 J Distributions during Account Period
SUBTOTAL

(98,406.00)
(1,418 ,342.10)
(3

Sch. 9 7 Assets on hand for distribution
to J.B. Pepper Trust U/A 4/15/75

Additional schedules included for information
only (do not affect account balance):
Sch.
Sch.
Sch.
Sch.
Sch.

4B^ Midvale apartments liquidation
4D / PASCO, PAMCO and Allied mergers
7A / Changes in Learner Pepper
H O 1 Fannie Pepper Open Account
11D; Learner-Pepper Company: Kenneth Kurz collections
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AFFIDAVIT OF MAILING
STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )
Cathleen Bateman, being first duly sworn, deposes and says:

That she is employed in the offices of Biele, Haslam & Hatch,
Attorneys for Plaintiffs.
That she served the attached Second Amended Complaint upon the
Defendants by placing a true and correct copy thereof in an envelope
addressed to:
GREENE, CALLISTER & NEBEKER
Attorneys at Law
800 Kennecott Building
Salt Lake City, Utah 84133
and by mailing the same with the United States Post Office, postage prepaid,
on the 30th day of December, 1982.

SUBSCRIBED AND SWORN to before me this 30th day of December, 1982.

^
Residing at Salt Lake County, Utah
My Commission Expires:
2/1/85

BIELE. HASLAM & HATCH K
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GREENE, CALLISTER & NEBEKER
J. THOMAS GREENE
CHARLES M- BENNETT
EXHIBIT R-3
MARK O. VAN WAGONER
H. RUSSELL HETTINGER
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 531-7676
Attorneys for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
*

*

PHILLIP C. PEPPER, an Arizona
resident; FRANCES T. MORGAN,
an Illinois resident; and
PHILLIP C. PEPPER, as
Conservator of the Estate and
person of Fannie N. Pepper,

*

* * * *

THIRD PARTY COMPLAINT

Plaintiffs,
vs
ZIONS FIRST NATIONAL BANK,
N.A.; ZIONS FIRST NATIONAL
BANK, N.A., as Personal
Representative of the Estate
of Jerome B. Pepper; ZIONS
FIRST NATIONAL BANK, N.A., as
the Trustee of the Jerome B.
pepper Intervivos Trust;
ZIONS FIRST NATIONAL BANK,
N.A., as the Trustee of the
jeroKie B. Pepper Irrevocable
Trust; ZIONS FIRST NATIONAL
BANK, N.A., as the Trustee of
the Fannie N. Pepper
Intervivos Trust,

Civil No. C-82-2779

Defendants.

-42-
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ZIONS FIRST NATIONAL BANK,
N.A.; ZIONS FIRST NATIONAL
BANK, N.A., as Personal
Representative of the Estate
of Jerome B. Pepper; ZIONS
FIRST NATIONAL BANK, N.A., as
the Trustee of the Jerome B.
Pepper Intervivos Trust; ZIONS
FIRST NATIONAL BANK, N.A., as
the Trustee of the Jerome B.
Pepper Irrevocable Trust;
ZIONS FIRST NATIONAL BANK,
tf.A., as the Trustee of the
Fannie N. Pepper Intervivos
1'rust,
Third-Party
Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

vs.

)

STEWART A. PEPPER, a Nevada
cesident; WILLIAM RONALD
PEPPER, a Wyoming resident;
FRED M. ROSENTHAL, an Arizona
cesident; CHARLES H. FOOTE, a
Jtah resident; FRANK C.
YIELSON, J. WILL LEWIS, RAY 0.
tfESTERGARD, ROGER BROWN and
PHILLIP E. OSBORNE d/b/a FOX
i COMPANY, and RICHARD S.
ilCKOK and CHARLES E. JOHNSON
I/b/a MAIN HURDMAN,
Third-Party
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

* * * * * * *

Zions First National Bank, (hereinafter "third-party
plaintiff" or "Zions") complains of the above named defendants
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(hereinafter collectively referred to as "third party
lefendants") and alleges as follows:

PRELIMINARY AND JURISDICTION

1.

Zions First National Bank is a banking association

organized and existing under the laws of the United Statesf
tfith its principal place of business in Salt Lake City, Utah.
Zions First National Bank was named Personal Representative of
the Estate of Jerome B. Pepper pursuant to the Last Will and
Testament of Jerome B. Pepper, dated April 15, 1975.

Zions

First National Bank was named Trustee of the Jerome B. Pepper
Intervivos Trust pursuant to the terms of the Jerome B. Pepper
Intervivos Trust, dated April 15, 1975.

2.

Third-party defendant Stewart A. Pepper is currently a

resident of Phoenix, Arizona, but third-party plaintiff alleges
jpon information and belief that at all times pertinent herein,
third-party defendant Stewart A. Pepper (hereinafter "Stewart
Pepper") was a resident of the State of Utah and was an agent
and/or an employee and/or a director and/or officer and/or
shareholder of Allied Metals Company, Pepper Allied Metals

- 3
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Company, Pepper Allied Steel Company, and Learner-Pepper
Company.

3,

Third-party defendant William Ronald Pepper is

currently a resident of Casper, Wyoming, but third-party
plaintiff alleges upon information and belief that at all times
pertinent herein, third-party defendant William Ronald Pepper
(hereinafter "Ron Pepper") was a resident of Salt Lake County,
State of Utah, and was an employee and/or shareholder and/or
director and/or officer and/or agent of Allied Steel Company,
Pepper Allied Metals Company, Pepper Allied Steel Company and
Learner-Pepper Company.

4.

Third-party plaintiff alleges upon information and

belief that third-party defendant Fred M. Rosenthal is
currently a resident of Phoenix, Arizona, but alleges upon
information and belief that third-party defendant Fred M.
Rosenthal (hereinafter "Rosenthal") was at all times pertinent
herein a resident of Salt Lake County, State of Utah and an
employee and/or shareholder and/or director and/or officer
and/or agent of Allied Steel Company, Pepper Allied Metals
Company, Pepper Allied Steel Company and Learner-Pepper Company.
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5,

Third-party plaintiff alleges upon information and

belief that third-party defendants Stewart Pepper, Ron Pepper
and Rosenthal have done business in the State of Utah with
sufficient continuity and magnitude to subject said third party
defendants to the general jurisdiction of the Courts in the
State of Utah.

Alternatively, third-party plaintiff alleges

upon information and belief that third-party defendants Stewart
Pepper, Ron Pepper and Rosenthal have transacted business in
the State of Utah, which actions have given rise to the cause
of action set forth herein, such action thereby subjecting said
third-party defendants to the jurisdiction of the Courts of the
State of Utah and to service of process outside of the State of
Utah pursuant to Utah Code Annotated §78-27-22, et seq. (1953,
as amended).

6.

Third-party plaintiff alleges upon information and

belief that third-party defendant Charles H. Foote is a
Certified Public Accountant, duly licensed to practice
certified public accountancy in the State of Utah, and that at
all times pertinent herein was a resident of Salt Lake County,
State of Utah.

Zions further alleges that Charles H. Foote at

all times pertinent herein performed accounting services for
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Allied Steel Company, Pepper Allied Metals Company, Pepper
Allied Steel Company and Learner-Pepper Company.

7.

Third-party plaintiff alleges upon information and

belief that third-party defendants Frank C. Nielson, J. Will
Lewis, Ray O. Westergard, Roger Brown, Phillip E. Osborne d/b/a
Fox & Company (hereinafter

H

Fox & Company") is a business

association engaged in the practice of certified public
accountancy in the State of Utah, and that for some portion of
the time pertinent herein, Charles H. Foote was an employee
and/or a member of said business association and acted as an
agent of said business association.

8.

Third-party plaintiff alleges upon information and

belief that third-party defendants Richard S. Hickok and
Charles E. Johnson d/b/a Main Hurdman is a business association
organized and existing under the laws of the State of Utah with
its principal place of business in Salt Lake City, Utah,
engaged in the practice of certified public accountancy in the
State of Utah, and that for some portion of the time pertinent
herein, Charles H. Foote was an employee and/or of said
business association and acted as an agent of said business
associati on.
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9.

Pepper Allied Metals Company, Pepper Allied Steel

Company, Allied Steel Company and Learner-Pepper Company, to
the extent of any interest of Jerome B. pepper therein, were
assets of the Estate of Jerome B. Pepper,

FIRST CAUSE OF ACTION

10.

Zions realleges and incorpoates herein by this

reference the allegations contained in paragraphs 1 through 9
of this Third-Party Complaint.

11.

Third-party plaintiff is the primary defendant in the

above-captioned lawsuit and as a result thereof, may be damaged
to the extent of any recovery by the primary plaintiffs herein
with regard to the causes of action set forth in primary
plaintiffs' Second Amended Complaint dated August 31, 1983.

12.

Primary plaintiffs have alleged in their Second

Amended Complaint, dated August 31, 1983, that they are
entitled to recover from Zions as a result of alleged
misrepresentations of material fact made by Zions and other
intentional acts on the part of Zions.
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13.

Primary plaintiffs have alleged in their Second

Amended Complaint, dated August 31, 1983, that third-party
defendants were employees or agents of Zions at times pertinent
herein.

14.

Third-party defendants, and each of them, due to their

involvement as management personnel or accountants of Allied
Steel Company, Pepper Allied Metals Company, Pepper Allied
Steel Company and Learner-Pepper Company, were in a position to
know the financial condition of said companies and to
physically observe the operations and inventory of said
companies.

15.

Each of the third-party defendants was retained to

render management or accounting services to said companies
because of their special relationship to the companies as
relatives, long-time associates or confidants of Jerome B.
Pepper.

16.

In the course of the responsibilities of their

employment with said companies, third-party defendants
investigated, analyzed and prepared reports on the sales and
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expenses, assets and liabilities and operations of said
companies.

17.

In the course of the responsibilities of their

employment with said companies, third-party defendants made
cepresentations of material fact to Zions, primary plaintiffs
m d the boards of directors of Allied Steel Company, Pepper
\llied Metals Company and Pepper Allied Steel Company, which
tfere relied upon by Zions, including:

(a)

The values of Allied Steel Company, Pepper Allied

Metals Company, Pepper Allied Steel Company and
Learner-Pepper Company;

(b)

The profitability of Allied Steel Company, Pepper

Allied Metals Company, Pepper Allied Steel Company and
Learner-Pepper Company;

(c)

The inventory of Allied Steel Company, Pepper

Allied Metals Company, Pepper Allied Steel Company and
Learner-Pepper Company;
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(d)

The advisability of continuing the operations of

Allied Steel Company, Pepper Allied Metals Company, Pepper
Allied Steel Company and Learner-Pepper Company;

(e)

The propriety of paying bonuses and making

contributions to the profit sharing plan on behalf of
certain employees,

18.

The above-described acts and representations by

third-party defendants have been imputed to Zions in primary
plaintiffs' Second Amended Complaint and have been specifically
alleged therein as acts of intentional wrongdoing on the part
of Zions.

19.

If Zions is found liable to primary plaintiffs in

whole or in part as a result of any of the representations and
acts of third-party defendants being imputed to Zions, then
said third-party defendants should be held liable to Zions for
all sums adjudged against Zions in favor of primary plaintiffs
as a result of such representations and acts.

WHEREFORE, Zions prays for judgment against third-party
defendants jointly and severally for all sums adjudged against
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Zions in favor of primary plaintiffs as a result of actions or
representations of third-party defendants imputed to Zions, and
for costs of court, attorney's fees and such other and further
relief as the court deems appropriate.

SECOND CAUSE OF ACTION

20.

Zions realleges and incorporates herein by this

reference the allegations contained in paragraphs 1 through 19
of this Third-Party Complaint.

21.

Zions was personal representative of the Estate of

Jerome B. Pepper and is trustee of the Jerome B. Pepper
Intervivos Trust, beneficiary of the Estate of Jerome B. Pepper.

22.

Zions alleges upon information and belief that if

third-party defendants are found to be agents or employees of
Zions as alleged in primary plaintiffs' Second Amended
Complaint, then said third-party defendants owed a duty to
Zions to exercise reasonable care in the performance of their
responsibilities.
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Third-party plaintiff alleges upon information and

belief that third-party defendants Stewart A- Pepper, Ron
Pepper and Fred Rosenthal, in their capacities as employees,
agents, shareholders, directors, and/or officers of Allied
Steel Company, Pepper Allied Metals Company, Pepper Allied
Steel Company and Learner-Pepper Company were negligent in the
performance of their duties and responsibilities for said
companies, inter alia, in that they failed to exercise
reasonable care in the performance of their duties and failed
to discover and/or disclose facts with regard to the financial
condition of the companies which were material to the financial
well-being of the companies.

24.

Third-party plaintiff alleges upon information and

belief that third-party defendants Charles H. Foote,
Main- Hurdman and Fox & Company were employed to perform
accounting and auditing services for Pepper Allied Metals
Company, Pepper Allied Steel Company, Allied Steel Company and
Learner-Pepper Company and that said third-party defendants
were negligent in the performance of their duties, inter alia,
in that they failed to discover discrepancies and errors in the
financial records and physical inventories of said companies,
all to the detriment of said companies.
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25.

Zions relied upon third-party defendants to exercise

reasonable care in the performance of their duties and, to the
extent of any breaches of said duty, Zions alleges upon
information and belief that Zions has been dataaged in that said
breaches of duty were the proximate cause, in whole or in
party, of any diminution in value of the estate of Jerome B.
Pepper and of the claims of primary plaintiffs resulting
therefrom.

WHEREFORE, Zions prays for judgment against third-party
defendants jointly and severally in amount to be proved at
trial, equal to the diminution of the estate of Jerome B.
Pepper caused by the negligence of third-party defendants and
the amount of any judgment entered against Zions in favor of
plaintiff attributable to the negligence of third-party
defendants, plus all costs of court, attorney's fees and such
other relief as the court deems appropriate.

THIRD CAUSE OF ACTION

26.

Zions realleges and incorporates herein by this

reference the allegations contained in paragraphs 1 through 25
of this Third-Party Complaint.
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25.

Zions relied upon third-party defendants to exercise

reasonable care in the performance of their duties andr to the
extent of any breaches of said duty, Zions alleges upon
information and belief that Zions has been damaged as a result
of said breaches , including any damage resulting to Zions from
the claims of primary plaintiffs.

WHEREFORE, Zions prays for judgment against third-party
defendants jointly and severally in amount to be proved at
trial, equal to the amount of any damage to Zions resulting
from the negligence of third-party defendants, plus all costs
of court, attorney's fees and such other relief as the court
deems appropriate.

THIRD CAUSE OF ACTION

26.

Zions realleges and incorporates herein by this

reference the allegations contained in paragraphs 1 through 25
of this Third-Party Complaint.

27.

Zions was personal representative of the Estate of

Jerome B. Pepper and is trustee of the Jerome B. Pepper
Intervivos Trust, beneficiary of the Estate of Jerome B. Pepper.

- 13 -55-

28.

Zions alleges upon information and belief that if

third-party defendants are found to be agents or employees of
Zions as alleged in primary plaintiffs' Second Amended
Complaint, then said third-party defendants had contractual
duties and obligations to Zions, including a contractual
obligation to perform their responsibilities in a prudent and
reasonable manner.

29.

Zions alleges upon information and belief that

third-party defendants breached their contract with Zions by
failing to discover and/or disclose facts with regard to the
financial condition of Allied Steel Company, Pepper Allied
Metals Company, Pepper Allied Steel Company and Learner-Pepper
Company and that said breaches of contract were the proximate
cause, in whole or in part, of any diminution of the estate of
Jerome B. Pepper.

30.

Zions alleges upon information and belief that as a

result of said breaches of contract, Zions has been damaged,
including any damage resulting to Zions from the claims of
primary plaintiffs.
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WHEREFORE. Zions prays foe judgment against third-parly
defendants jointly and severally in an amount to be proved at
trial equal to the amount of damage resulting to Zions from the
breaches of contract of third-party defendants, plus costs of
court, attorney's fees and such other relief as the court deems
appropriate.

DATED:

November

j^f , 1983,

GREENE, CALLISTER S. NEBEKER
J. THOMAS GREENE
MARK O. VAN WAGONER
CHARLES M. BENNETT
H. RUSSELL HETTINGER

By.
tomas Greene

By

//•ffiu*4^ jj

H. Russell Hettinger
Attorneys for Defendants
Third-Party Plaintiffs
GCN0820H
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